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Should Europe listen to Justice Coney Barrett ?

A transatlantic reflection on constitutional law and its interpretation

Following her most recent publication ’'Listening to the Law’2, Justice Amy Coney
Barrett has reached a wider public. Her writings have become of interest, even to those
law practitioners in Europe who are unfamiliar with the U.S. Constitution and Supreme
Court rulings, including the decision making process. This contribution by a
prominent U.S. Supreme Court member coincides with increased tensions in the
transatlantic relationship between the U.S. administration and European
governments. The divisions on issues of international law are wide and varied, as
claims for Greenland and Canada, the kidnapping of Venezuela’s dictator and the
volatile and unstrategic belligerence of the U.S. against the Islamic Republic of Iran
illustrate.

At a time of transalantic upheaval, when domestic U.S. law and and international rules
are routinely trumped, it is opportune that an outstanding practitioner and academic
has given an very elegant and readable introduction to the U.S. constitutional system,
its institutions and — last but not least — their spirit. Although several issues of Justice
Coney Barrett’s book concern personal matters and are therefore less significant to
academic readers, the book remains a valuable introduction into the theory and
practice of the U.S. constitution and the judiciary.

In the European Union, some members of the ruling elite including the judges in
Luxembourg, believe in their (discretionary) defence of EU values and the
monopolistic interpretation of the rule of law ( Art. 2, 5, 7 TEU). The judgments of the
ECJ in the Euro-Crisis, in addition to those in the arena of protecting migrants and
,refugees,” though unanimously decided by the courts have — mainly in Germany with
her distinguished legal culture — provoked protest and challenge.3

Although EU law is not underpinned by a legal constitution, the ECJ claims its
superiority to national legislation and the monopoly of its interpretation. Despite
varied national legal systems and different degrees of judicial independence, the role
of judge-made law by the ECJ has attracted common criticism. Only recently the ECJ

! Prof.em. at Technical University of Berlin. attorney of several complaints in the German
Constitutional Court as well as in the European Court of Justice

? Reflections on the Court and Constitution, Ney York 2025

3 Degenhart/Horn/Kerber/Murswiek: Unabhingigkeit durch rechtliche Kontrolle, FAZ 6.6.2020
https://www.faz.net/aktuell /wirtschaft/ezb-unabhaengigkeit-durch-rechtliche-kontrolle-
16797228 html



ruled that an Afghan asylum seeker though being validly rejected is entitled to receive
substantial subsidies from the German state.4

Where the president of the ECJ continues to defend the superiority of EU law and the
monopoly of its interpretation by the ECJ,5 judicial restraint might become an
indispensable virtue.

In this context, Justice Coney Barrett’s book might plausibly become a source of
inspiration for the EU Justices. In the chapter on judicial power and restraint, she
explains how the Supreme Court from its early rulings, strengthened its authority by
well motivated, sound and nonpolitical reviews, resisting any temptation to take sides
in the politcial debate. The quotation of Odysseus’s self binding restriction by tying
himself to resist the sirens’ enchantment, illustrates” the never ending temptation of
Supreme Courts to wield power rather than to construe law. That tempation is common
to all last instance courts and can only be overcome by the application of judges’ ethics
of judicial restraint, a virtue which has become rare. Justice Bockenforde, a legendary
member of German Constitutional Court (from 1984-1996) as an anti-overreach
'inflationary dissenter’, had undisputed authority as judge, although continously
intervening in political debate after his tenure.8

Of course, the exercise of judicial restraint involves conceptual tight rope walking for
the judges because most last instance decisions are highly political in character. The
temptation of executive power to appoint judges holding particular political
orientations is permanent. If the reader of Coney Barrett’s appaisal of the U.S. judicial
system understands her correctly, the best remedy against the politicisation of last
instance courts is self restraint on both sides. Otherwise there could be reciprocal
incentive to save the constitution from justices and from executive power appointing
them.9

In the U.S. the academic question of how to interpret and construe constitutional
norms and to make them binding for executive power and lower courts focuses on the
debate on Originalism and Stare Decisis. Coney Barrett has taken side in this debate©
which is cautiously mentioned in her book.

For every last instance court that question remains an unescapable challenge. The
answers delivered by legal theory are inconsistent. Kelsen naively believed that law
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would be self enforcing and judges could therefore not fail to apply the law "correctly”
because law contains simple normative commands which the obedient judge would
simply have to stick to." Later, Kelsen admitted that the protection of the constitution
could require a constitutional court,'2 but maintained his position that law does not
need power but on the contrary would be a politically neutral way of ringfencing power.

His opponent Carl Schmitt, even in his earliest writings, denied the political neutrality
of law and particularly challenged the ,objectiveness” of judge made law'3. He also
examined the utilty of "collegiality”. That principle and its advantage for the decision
making process is impressively delineated by Coney Barrett when she qualifies the
unavoidable disagreements of judges as "a source of strength”.14 In that regard the U.S.
Supreme Court and the German Constitutional Court seem to be on at least partially
common ground: decisons are prepared by intense preceding discussions amongst the
judges.’s

To strengthen the authority of Supreme Court judgements, the culture of preparing
decisions is of utmost importance. Coney-Barrett gives some intriguing insight on the
decision making process, the division of labour between the judges and their clerks,
the oral hearings, the bench statement and the Justices’s conference to obtain a
decisive vote. All this seems fairly different from the practice of continental European
Courts with a Rapporteur in the German Constitutional Court and an Advocate General
in the ECJ. But the procedure works even though the Justices express different
opinions and assessments. Bench statements add to the public transparency of the
court procedure.16

An important chapter deals with the law clerks. As Coney Barrett had been a long
serving clerk to important Justices like Antonin Scania, she has particular experience
in that field. Although her description of her career as clerk sounds authentic; the
reader gets to know little about the factual partition of responsibility and accountability
between Justice and clerk. Last instance courts cannot do without clerks. At the
Constitution Council in France the members (not Justices) do not even write one line.'7
In the German Constitutional Court the number of clerks is growing.8 It is unclear how
to ensure that only Justices finally take decisions and not factually clerks who are not
appointed and thus not accountable.

Last instance Courts like the U.S. Supreme Court and the German Constitutional Court
face the common problem of selecting the cases of most significance. In the U.S.
Supreme Court, Coney Barrett reports a well established practice of selecting the
"significant cases” ( about 60 cases out of thousands of petitions per year). Not only in
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that field of "granting cert” is the contribution of law clerks indispensable, but the
whole process as Coney Barrett admits "carries mystery.”9 So does the admittance
procedure for individual complaints in the German Constitutional Court2e. Though the
relevant norm gives clear criteria, the decison of non—admission (taken without public
audience) cannot be challenged at any point2.. That is clearly a lacuna in the German
legal system despite the necessity of protecting the Court from collapse due to a flood
of unfounded petitions.

In her chapter on U.S. federalism?? Coney Barrett deals with the special role of the
Supreme Court in ringfencing federal government and defending the fields of
legislative competence of the states. She praises the “accomodating force® of
federalism23 and shows that the common ground of all Americans does not lie in
centralised legal uniformity but in the constitutional organisation of diversity. For a
country whose population (apart from the First Nations of Indian tribes) consists of
immigrants, the reconaissance of the constitutional framework does not only generate
pride but creates the common ground to be a nation.

The young Henry Kissinger, despite his European origins and the knowledge of his
experienced father, proposed in 1965 that Europe should copy the U.S. federalism24.
Despite the respect of this author for Dr. Kissinger, that postulate is neither desirable
nor realisable. Europe including the EU is composed of sovereign nations, each one
with a different culture and legal traditions. The concept of a European Community of
Nations called EU based on European Treaties ( TEU, TFEU) is already at the outer
reaches of what could be achieved: rule of law instead of war. European federalists in
the European Commission and the European Law Courts, continuously strive for
"more Europe” and consider the procedure of ” amending” the Treaties as too onerous.
They hope that instead, both Commission and the ECJ should autonomously develop
” more” Europe from within. The example of discretionary ultra vires powers by EU
institutions (mainly ECB) not ringfenced by the ECJ should awake the European public
(which remains national) It should additionally allow an enlightened discussion on the
benefits of originalism in European Law.

-

Justice Coney Barrett proudly reminds the reader, that the US has become a firm union
under the rule of a Constitution which despite 26 amendments has remained a concise
text full of vigour bearing a spirit of legal nobility.2s The law is overwhelmingly
considered in Western democracies to be legitimate per se. It therefore needs to be
listened to.
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Justice Coney Barrett’s book offers a treasure of insightful observations. Hopefully it
will be perused in Europe to inspire pragmatic reform26 and remind all the
transatlantic community that the rule of law is the pillar of peace and stability and the
key asset of the free world.

26 See Kerber at the Foundation of European reform march 2015 https://www.europolis-
online.org/allgemein/on-european-order-2



